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allows only licensed practitioners to

engage in the practice of professional
engineering, and to offer those services
to the public. As well, the Professional
Engineers Act sets out the entitlements
for practitioners, as well as the duties and
obligations owed to the public. A basic
principle of the Act is that an individ-
ual, upon applying and meeting the
requirements for licensure, becomes
accountable to the public in exchange
for the privilege of a licence. The require-
ments for licensure are found at section
14(1) of the Act. To obtain a licence from
PEOQ, an individual must meet the leg-

I n Ontario, the statutory regime

Code of Ethics—a misnomer?

Is PEO’s Code of Ethics enforceable? It's commonly
thought not to be. But what if it were called a code
of professional conduct? That would be enforceable,

wouldn’t it?

The Act ensures accountability to the
public through the Complaints and
Disciplinary processest that are adminis-
tered by PEO. Since being licensed to prac-
tise professional engineering is a privilege
and not a right, there are means available to
revoke this privilege when a case of serious
professional misconduct or incompetence
is proven against a practitioner.

Objects of the profession

Engineering is considered a profession
because it is an intellectual endeavour that
requires of those who practise a combi-
nation of extensive formal education, train-
ing and experience before one is able to
render independent and reasoned profes-
sional judgment. The products that are a
result of professional engineering create

and protected. Moreover, section 2(4)(3)
of the Act states that for the purpose of
carrying out its principal object, PEO
has an additional object to establish,
maintain and develop standards of pro-
fessional ethics among its license holders.

PEO’s Council holds delegated powers
granted by the Ontario Legislature to make
regulations in accordance with the empow-
ering Act, with prior review by the Minister
and subject to the approval of the
Lieutenant Governor-in-Council. Section
7(1)(20) of the Act allows Council to make
regulations prescribing a code of ethics.
Unfortunately, the current Act and regula-
tion may not be the best examples of legal
drafting. This is not an unusual occurrence
in legislation that has undergone numer-
ous amendments. Consequently, certain

Since being licensed to practise professional engineering is a privilege and not
a right, there are means available to revoke this privilege when a case of serious
professional misconduct or incompetence is proven against a practitioner.

islation’s requirements for education,
experience, the passing of professional
examinations, and be of good character.

Under the Act, PEO also administers
statutory processes that result in the ren-
dering of disciplinary decisions that sanc-
tion those who fail to maintain an expect-
ed standard of care. Individuals who wish
to engage in the practice of profession-
al engineering must therefore have an
awareness of the laws and regulations
that govern the profession to avoid con-
travening them.
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wealth and overall economic benefit to
society, but also have the potential, if
improperly designed, to create harm to
the public. Most members of the gener-
al public are unable to exercise the skills
required to judge a professional engineer’s
ability, and thus enter with the PEng. into
a relationship of trust.

Section 2(3) of the Act establishes that
the principal object of PEO is to regulate
the practice of professional engineering
and to govern its licence holders in order
that the public interest may be served
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terms used in the Act and Regulation 941
may have conflicting meanings.

Norms-not philosophy

It is often stated that ethics must not be
confused with law. Modern legal theory
separates the question of what is legal
from the question of what is moral. It
also expresses the view that any law
counts as a legal norm, as long as it is
created according to set procedures and
by entities that have the recognized
authority to do so.
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On the other hand, ethics is a branch
of philosophy involving issues of moral-
ity, and permits individual deliberation
in order to arrive at a decision about what
is good or evil, right or wrong. There are
also numerous theories that provide ana-
Iytical frameworks that assist a consci-
entious person faced with a dilemma.
These theories permit ethical discourse,
the means to critically review a dilem-
ma, pass judgment and engage in a
course of action.

The two main schools of ethical
thought involve teleological and deon-
tological theories.? Teleological theory
is concerned with consequences of
actions upon others, while deontologi-
cal theory focuses on the motivation
behind an action rather than on the con-
sequences. What constitutes ethical
behaviour is always subject to debate as
evidenced by the many theories
expounding ethical frameworks for
resolving moral dilemmas.

Ethics often form a backdrop to laws,
yet not all laws are ethical. History is full
of examples of unethical laws.
Consequently, ethics can be used as a tool
to criticize a law as immoral, and may assist
in making cogent arguments for having
laws amended or repealed. Although eth-
ical theories are useful, professional engi-
neering codes of ethics are not structured
as analytical theories to help a person to
make choices. Rather, codes of ethics
describe duties and standards of care that
practitioners are expected to meet.

Similarly, PEO’s Code of Ethics should
not be confused with ethics per se. A code
is primarily a collection of laws, regula-
tions or rules. A code of ethics cannot pre-
scribe ethical conduct when, by defini-
tion, ethics imply moral deliberation and
freedom of choice. Rather, what the Code
of Ethics in section 77 of Regulation 941
states as duties and standards of care, sec-
tion 72 defines a failure to meet prescribed
standards as professional misconduct.

There is considerable debate on the
usefulness of codes of ethics. Not only
have ethical codes been criticized as oxy-
morons and therefore unnecessary, sev-
eral scholars have also argued that ethi-
cal codes can actually have a negative
effect on ethical deliberation.3
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Consequently, it would be best for pro-
fessional engineers to construe the Code
of Ethics as simply a code of profession-
al conduct that provides legal norms and
rules that help define the duties and stan-
dards of care owed by practitioners.

Codes of ethics, including PEO’s, may
therefore be a misnomer for codes of pro-
fessional conduct. In that sense, codes of
professional conduct are nothing more
than a compendium of legal norms that
may be amenable to disciplinary process-
es to ensure compliance.

Context is everything
Legislation must always be read as a
whole. The language of one section may
affect the interpretation of another.
Another rule of construction of
statutes is that words may have a
different sense from their ordi-
nary meaning, if there is some-
thing in the context or in the
object of the statute that
tends to show that they
were used in a special
sense. Rules of statu-
tory interpretation
are not rules of law,
but are rather rules
of construction to
assist in finding
the lawmaker’s
true intent.

Section 72 1
(2)(g) of Regula-
tion 941 is often
cited as the pro-
vision that makes
section 77 unen-
forceable. But the -
disciplinary
process is not lim-
ited to actions that
constitute profes-
sional misconduct,
including also actions
that may lead to a find-
ing of incompetence.
Specifically, section 28(1)
of the Act gives jurisdiction
to the Discipline Committee
to hear and determine matters
that allege professional miscon-
duct or incompetence.
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Section 72(2)(g) states that a breach
that is solely a breach of the Code of Ethics
is not in itself professional misconduct.
But this lone provision must be read tak-
ing into consideration the object of the
statute, together with the wording of other
provisions under the Regulation and the
Act. For example, nothing prevents sec-
tion 77 from being used to support a com-
plaint that alleges only incompetence, or
preventing section 77 to be used in con-
junction with allegations of negligence
defined under section 72. These few exam-
ples show that a
breach

“Ethics often
form a back-
drop to laws,
yet not all laws
are ethical.”
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of section 77 is not limited to issues of
professional misconduct. Hence, section
72(2)(g) should not be interpreted as pre-
venting the enforceability of section 77.

Discipline process

“Soft” law or aspirational norms are also
included in section 77. They are identi-
fied by the words “shall endeavour.” One
way for a code of professional conduct to
become “hard” law, is through discipli-
nary decisions. For example, section
77(2)(iv) states that practitioners shall
endeavour to keep their licence displayed
in the place of business. Although there is

ing of professional misconduct or incom-
petence is made, the sanctions that are pre-
scribed by law will be imposed to dis-
courage future reccurrence of the behav-
iour. The sanctions also serve as a deterrent
to others, with an overriding concern to
prevent undermining the public’s trust in
the profession. What is always at stake is
the trust conferred by the public upon the
profession to self-regulate in the interest
of the public. Therefore, it would be
imprudent for a practitioner to disregard
section 77 on the basis that there are a few
aspirational norms incorporated within
that section.

ests, and the person on whom the trust
is fully reposed has unilateral power to
affect the interests of the other.

A fiduciary relationship probably best
describes the relationship between a prac-
titioner and his or her client, and where
a fiduciary duty is stated by legislation
to exist, a standard of care is implicitly
expected to be met. Hence, it would be
inappropriate to ignore one of the defin-
ing duties and fundamental norms of
conduct owed by members of the pro-
fessions. Viewing section 77 as a binding
code of professional conduct preserves
coherence in the law, in that there are

An enforceable code of professional conduct ensures that members who
fail to maintain the expected standards of practice, will be subject to an
objective disciplinary process that will inquire into whether there has been
a failure to meet a prescribed standard of care.

nothing inherently unethical about fail-
ing to display a licence, a breach may
nonetheless be a contributing factor for
decision-makers to arrive at a conclusion
that there has been a violation of a posi-
tive legal norm.

Section 72(2)(j) of Regulation 941
defines professional misconduct as con-
duct or an act relevant to the practice of
professional engineering that, having
regard to all the circumstances, would rea-
sonably be regarded by the engineering
profession as disgraceful, dishonourable
or unprofessional. This is a very broad pro-
vision that confers wide adjudicative dis-
cretion on the discipline panel to deter-
mine what constitutes unacceptable pro-
fessional behaviour.

An enforceable code of professional
conduct ensures that members who fail to
maintain the expected standards of prac-
tice will be subject to an objective disci-
plinary process that will inquire into
whether there has been a failure to meet a
prescribed standard of care. It is not an
inquiry into the subjective mind of the
complained-against practitioner. If a find-
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Standards and duty of care
Professional misconduct is generally
defined as a failure to meet the mini-
mum standards that a reasonable and
prudent practitioner would maintain in
the circumstances. The latter definition
is closely related to the concept of neg-
ligence, in tort law. The main difference
is that the defined failures are to be
judged objectively using the standard of
a reasonable and prudent practitioner,
not simply that of a reasonable person.
More is demanded of practitioners
because they hold themselves out as pos-
sessing specialized knowledge and expe-
rience. This is the fundamental reason
that the public consults professionals.

Section 77(1) states unequivocally
that a practitioner owes duties to the
public, the employer or client, other pro-
fessionals and therefore by implication
to the profession.

Section 77 also incorporates the fidu-
ciary obligations that are often imposed
by the courts.> Such duties exist in rela-
tionships where one person trusts or relies
on another to act in his or her best inter-
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no conflicts between Regulation 941 and
the general law. 4

Sal Guerriero, PEng., is an investigator
in PEO’s Complaints, Discipline and
Enforcement department.
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