GAZETTE

DECISION AND REASONS

In the matter of a hearing under the
Professional Engineers Act and in the
matter of a complaint regarding the
conduct of GEORGE WILLIAM MEYER,
P.ENG., a member of the Association of
Professional Engineers of Ontario, and
QUARTZ HOLDINGS LIMITED, a holder of
a Certificate of Authorization.

This matter came on for hearing before a panel of the Disci-
pline Committee on April 14, 2008, at the Association of
Professional Engineers of Ontario in Toronto. The association
was represented by Neil J. Perrier. George William Meyer,
PEng., and Quartz Holdings Limited, were represented by
Peter H. Griffin. Scott Hutchison acted as independent legal
counsel (ILC).

THE ALLEGATIONS

The allegations against George William Meyer, PEng. (Meyer

or member), and Quartz Holdings Limited (Quartz or

holder), are contained in Exhibit 1, the Notice of Hearing
dated June 20, 2007. They allege that Meyer was guilty of
incompetence, and that Meyer and Quartz were guilty of pro-
fessional misconduct.

In summary, they allege that Meyer and Quartz:

(a) provided certifications and opinions that the fire and life
safety systems in several new buildings were in compli-
ance with the Ontario Building Code (OBC) and the
National Fire Protection Association (NFPA) when they
were not;

(b) failed to make adequate provisions to comply with the
OBC and NFPA regulations and requirements;

(c) provided certification of fire and life safety installations,
which they were not competent or qualified to do;

(d) sealed and signed a certification that they did not con-
duct or supervise; and

(e) acted in a disgraceful, dishonourable and unprofessional
manner.
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Counsel for the association advised that the association was
not calling any evidence with respect to the allegations of
incompetence, but would be providing an Agreed Statement
of Facts.

A member of the panel asked who had made the decision
to withdraw the allegations of incompetence. Counsel for the
association stated that he was instructed to withdraw them as
it was felt that the conduct of the member was better
described by misconduct than by incompetence.

WITHDRAWAL OF ALLEGATION OF INCOMPETENCE
Counsel for the association stated that the association was
withdrawing its allegation of incompetence under rule 8 of the
Discipline Committee rules of procedure. In light of the agree-
ment reached by the parties, it would be inappropriate to proceed
and the association had no evidence to put before the panel.

It is not unusual for panels to make findings of profes-
sional misconduct without making a finding of incompetence.
Because a member has been negligent in a particular work, or
has failed to comply with a standard or code, is not necessar-
ily sufficient to make a finding of incompetence. For the
association to prove an allegation of incompetence, the associ-
ation would have to prove that the lack of knowledge, skill or
judgment, or disregard for the public welfare, demonstrates
that a member or holder is unfit to carry out the responsibili-
ties of a professional engineer.

The 69-year-old member had a previously unblemished
record as an engineer. After a careful review of the evidence,
the association felt that the conduct of the member did not
meet the definition of incompetence as defined in the Profes-
sional Engineers Act, R.S.0O. 1990, c. P28. It would, in fact, be
rare for this to be so.

Counsel for the member added that it was a condition of
the settlement that the charge of incompetence be withdrawn,
and it was on that basis that agreement had been reached.

The chair stated that the panel regarded allegations of
incompetence as serious and sought the advice of the ILC as
to how to proceed. ILC advised that the panel must be guided
by the public interest. Under normal circumstances, the panel
should grant permission to the association to withdraw an
allegation. The only circumstance justifying refusing would be
if the panel concluded that this would be inconsistent with
the public interest. On the facts before the panel, there was
nothing to justify refusal. The panel should be comforted in
the knowledge that the withdrawal is part of a wider agree-
ment reached by respected and experienced counsel.
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The panel accepted the association’s request to

withdraw the allegation of incompetence.

PLEA BY MEMBER AND HOLDER
Meyer and Quartz pleaded guilty to professional

misconduct. The panel conducted a plea inquiry and
was satisfied that the member’s and holder’s admis-

sion was voluntary, informed and unequivocal.

AGREED STATEMENT OF FACTS

Counsel for the association advised the panel that
agreement had been reached on the facts and intro-
duced an Agreed Statement of Facts and an Agreed

Document Book.

The Agreed Statement of Facts may be summa-

rized as follows:

1.

George W. Meyer, PEng., was, at all material
times, a member of the Association of Profes-
sional Engineers of Ontario.

Quartz Holdings Limited was, at all material
times, the holder of a Certificate of Authoriza-
tion to offer and provide to the public services
that are within the practice of professional engi-
neering. Meyer was one of the professional
engineers responsible for the services provided

by Quartz.

1122 Pioneer Road

3.
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On December 22, 2004, Meyer provided a
signed, dated and sealed letter regarding fire
protection systems for a new building at 1122
Pioneer Road in the City of Burlington and
certified their compliance with the OBC, the
NFPA 13 and NFPA 20, the approved drawings
and good practice. The letter was provided to
his client, Sure Fire Protection Inc. (Sure Fire).
The president of Sure Fire was David Rooke
(Rooke). A copy of Meyer’s letter dated Decem-
ber 22, 2004, is contained in the Joint
Document Brief at Tab 1.

On January 13, 2005, Meyer provided a signed,
dated and sealed letter regarding the fire pump
installation for a new building at 1122 Pioneer
Road in the City of Burlington and certified its
compliance with the OBC, NFPA 20 and good
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practice. A copy of Meyer’s letter dated January 13, 2005, is con-
tained in the Joint Document Brief at Tab 2.

On April 15, 2005, the City of Burlington issued an Order to
Comply related to numerous serious fire safety deficiencies for the
building at 1122 Pioneer Road, including OBC and NFPA 13
and NFPA 20 deficiencies. A copy of the Order to Comply dated
April 15, 2005, is contained in the Joint Document Brief at Tab 3.
The referenced order was not forwarded by Sure Fire to Meyer.

On May 10, 2006, the City of Burlington issued a second Order
to Comply for the building at 1122 Pioneer Road. The referenced
order was forwarded by Sure Fire to Meyer. A copy of the second
Order to Comply, dated May 10, 2006, is contained in the Joint
Document Brief at Tab 4.

4041 North Service Road

7s

10.

11.

On November 7, 2005, after conducting a building review, the
City of Burlington issued a fire and life safety and occupancy
requirements list for a new Building A and Building B at 4041
North Service Road in the City of Burlington. A copy of the fire
and life safety and occupancy requirements list issued by the City
of Burlington is contained in the Joint Document Brief at Tab 5.

On February 10, 2006, Meyer provided a signed, dated and sealed
letter regarding fire protection systems for Building A and certified
their compliance with the OBC and the NFPA. A copy of Meyer’s
letter dated February 10, 20006, is contained in the Joint Docu-
ment Brief at Tab 6.

On March 23, 2006, the City of Burlington issued a 40-point list
of deficiencies related to the fire and life safety installation for
Building A and Building B. A copy of the fire and life safety
installation list issued by the City of Burlington on March 23,
2006, is contained in the Joint Document Brief at Tab 7.

On April 5, 2006, Meyer provided a signed, dated and sealed let-
ter regarding sprinkler and fire pump systems for Building A and
certified their compliance with the OBC and the NFPA. A copy
of Meyer’s letter for Building A, dated April 5, 2006, is contained
in the Joint Document Brief at Tab 8.

Also on April 5, 2006, Meyer provided a signed, dated and sealed
letter regarding sprinkler and fire pump systems for Building B
and certified their compliance with the OBC and the NFPA. A
copy of Meyer’s letter for Building B, dated April 5, 2006, is con-
tained in the Joint Document Brief at Tab 9.
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Photographs of many of the deficiencies in Buildings A and B listed
above are in the Joint Document Brief.

COUNSEL FOR THE ASSOCIATION

Regarding 1122 Pioneer Road, the member signed and sealed a letter
to Sure Fire, stating that his delegate, Rooke, had recently inspected the
site. Based on this, the member gave his opinion that the installation
conformed to the requirements of NFPA 13 and NFPA 20, the OBC,
the approved drawings and good practice. Rooke was the president of
Sure Fire, which had done the work. The member was relying not upon
a third party to conduct the inspection, but on the person who did the
work. The conflict of interest was obvious and the member should have
recognized it.

Sometime later, the City of Burlington issued an Order to Comply
related to fire safety deficiencies. That order was not forwarded to the
member. On May 10, 2006, the city issued a second Order to Comply,
and Sure Fire forwarded this to the member. The deficiencies were
remedied and the building was completed.

Regarding 4041 North Service Road, the member’s letter, again,
relied on the information provided by Rooke. This letter was sent on
February 10, 2006, before the member was aware of the problems at
1122 Pioneer Road. The evidence shows that on March 23, 2006, the
City of Burlington provided a 40-point deficiency list and that Meyer
and Quartz provided two subsequent letters certifying compliance to
the OBC and NFPA. There is no concern that, when the letters were
issued, they failed to meet the standard of practice.

The issue was that on two projects Meyer relied on information
provided to him by the president of the company doing the work,
rather than a third party at arm’s length. There is no evidence that
Meyer’s conduct demonstrated that he was unfit to carry on the prac-
tice of engineering. The facts in the Agreed Statement of Facts and the
Joint Document Brief supported a finding of professional misconduct,
as referred to in the allegations. With respect to the allegations of dis-
graceful, dishonourable or unprofessional conduct, counsel for the
association was only seeking a finding of professional misconduct.

COUNSEL FOR THE MEMBER
Counsel asked the panel to note that the member’s letter of February
2006 about the second project was delivered without the knowledge of
the deficiencies or the Order to Comply on the first project. He acknowl-
edged his lapse in judgment and his misplaced reliance on Rooke.
Regarding the allegation of incompetence, the member did not
admit this and would have had a significant defence. It was an impor-
tant part of the agreement reached between the member and the
association that that charge be withdrawn. The agreement was made
considering there would be a vigorous defence. He believed that the
overall solution, reached in co-operation, was in the public interest.
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Counsel provided a curriculum vitae of the mem-
ber and four supporting letters. The member had
made the writers aware of the allegations against him.

ADVICE FROM THE ILC

Counsel reminded the panel that they had a State-
ment of Agreed Facts and a plea of guilty to the
allegations of professional misconduct by both the
member and the holder. The panel should take
these and the Joint Document Brief, as well as the
curriculum vitae and the letters of reference, as the
factual evidence.

The Notice of Hearing was not evidence. The
panel should base its decision on the Statement of
Agreed Facts, the Joint Document Book and the other
evidence it heard. The panel must take the facts in the
agreed statement and the other material as an accurate,
complete and true record, and as the basis for decision.
The panel should also give some weight to the fact
that the member, represented by legal counsel, had
agreed that the facts amounted to misconduct.

Given those facts, counsel advised the panel
should have little difficulty finding the member

guilty of professional misconduct.

DECISION

The panel considered the Statement of Agreed Facts,
the member’s plea and admissions, and the submis-
sions of counsel. The panel finds that the facts
support a finding of professional misconduct and, in
particular, finds Meyer and Quartz committed an
act of professional misconduct pursuant to Regula-
tion 941 of the Professional Engineers Act and, in
particular, committed professional misconduct pur-
suant to sections 72(2)(a), 72(2)(b), 72(2)(d) and
72(2)(j). With respect to the finding of professional
misconduct pursuant to section 72(2)(j), the panel
finds that Meyer and Quartz acted unprofessionally.

PENALTY

Counsel for the association advised the panel that a

Joint Submission as to Penalty had been agreed and

noted that this included a practice inspection. The

Joint Submission as to Penalty provides as follows:

1. Meyer and Quartz Holdings Limited shall be
reprimanded and the fact of the reprimand
shall be recorded on the register at PEO;
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2. There shall be publication of a summary of the
Decision and Reasons of the Discipline Com-
mittee in Gazette, including reference to names;

3.  Meyer shall write and pass the professional
practice examination (PPE) within 12 months
of the date of the hearing;

4. The licence of Meyer and the Certificate of
Authorization of Quartz Holdings Limited shall
be suspended if he does not write and pass the
PPE within 12 months of the date of the hearing;

5. The licence of Meyer and the Certificate of
Authorization of Quartz Holdings Limited shall
be revoked if he does not write and pass the PPE
within 24 months of the date of the hearing; and

6. Meyer shall co-operate with a practice inspection
at his own expense, and in accordance with the
terms of reference agreed between the parties.

Counsel also provided the panel with the agreed
terms of reference for the practice inspection.

COUNSEL FOR THE ASSOCIATION

Counsel noted that the practice inspection was to
be done by Randal Brown of Randal Brown and
Associates. He is well recognized as an expert on
fire protection issues.

A member of the panel asked if the practice
inspection was to be an audit or a review. He
defined an audit as auditing against a standard or
code, whereas a review is looking to see if an engi-
neer is using best practices.

Counsel responded that he believed the inspec-
tion was more in the nature of an audit. The
purpose and scope of this practice inspection was to
determine whether or not the professional engineer-
ing services provided by Meyer and Quartz relating
to projects involving fire protection and life safety
systems are in conformance with generally accepted
practice and applicable codes and standards. The
selection of specific projects will be at the sole dis-
cretion of the inspector. The inspector will have a
copy of the Notice of Hearing and Statement of
Agreed Facts, so he will have an understanding of
the conduct that led to this practice inspection. The
inspector will submit a final report addressed to the
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registrar and the member. The association will act on the information
provided by the inspector.
Counsel reminded the panel of the five objectives of penalty:
e protection of the public;
*  maintaining the reputation of the profession in the eyes of the
public;
e general deterrence;
*  specific deterrence; and
*  rehabilitation.

The association viewed the misconduct as serious; the member
should have recognized the conflict of interest in using Rooke as a del-
egate. The requirement to write and pass the professional practice
examination was included to address the fact that the member had
engaged in conduct he should have known was below the standard of
practice. The practice inspection was designed to both protect the pub-
lic and rehabilitate the member. The terms of the penalty make it
unlikely the member would ever appear before a discipline panel again.

The association took into account the member’s long and unblem-
ished career and that he fully co-operated with the association, admitted
the allegations of professional misconduct at the earliest possible oppor-
tunity, and entered a plea of guilty at the earliest opportunity. The
panel should recognize that this should be considered as a significant
mitigating factor.

COUNSEL FOR THE MEMBER

The joint submission was reached by a face-to-face discussion with

prosecuting staff so they had the opportunity to judge the member’s

behaviour for themselves. In counsel’s opinion, the joint submission
met all the penalty requirements. The member freely admitted that this
was a lapse on his part. The reference letters from those who worked
closely with him see this as an aberration, not typical behaviour.

The practice inspection by an acknowledged expert opens up the
whole of the member’s practice to scrutiny. The member recognized
and accepted that this is a very searching look at his practice.

Public policy says that joint submissions should be accepted unless
the panel concludes they strongly contravene the public interest. In
counsel’s opinion, this was a fair agreement in the public interest that
dealt with the individual circumstances.

Dealing with questions from the panel, counsel stated:

e  He believed the practice inspection process provided an opportu-
nity for the member to have full input in the process and the final
report. In his opinion, it would be a mistake to specify the inspec-
tion process in too much detail; and

e There was no suggestion that the member’s medical fitness had
contributed to the event.
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ADVICE FROM THE ILC

The ILC advised the panel that they must satisfy themselves that the
joint submission was consistent with the public interest. As a matter of
law, the public interest is served when it addresses the protection of the
public and also deals with the rehabilitation of the member and his
return to practice in a timely way.

The public is protected when the penalty discourages this member
and other similarly situated members from similar conduct in the
future, and also by addressing any specific practice deficit that may be
identified. The public interest is also served by returning the member to
practice equipped with the skills necessary to serve his community
through the practice of his profession.

As the panel assesses the joint submission, they should remember
that there is a strong public interest in encouraging compromise
between the association and members who are brought before the Dis-
cipline Committee where compromise could be achieved while still
serving the objectives of professional discipline.

The terms fall within the range of penalties that would normally be
available in a case like this, particularly bearing in mind the member’s
long membership in the association with no evidence of past misconduct.

The panel is not legally bound to impose the joint submission. They
are to judge it and determine whether or not it satisfies the public interest.

Counsel for the association reminded the panel that the Court of
Appeal has said that a joint submission should not be rejected unless
the panel concludes that to adopt the joint submission would bring the
administration of justice into disrepute.

PENALTY DECISION

The panel accepts the Joint Submission as to Penalty and, accordingly,

orders:

1. Meyer and Quartz Holdings Limited shall be reprimanded and the
fact of the reprimand shall be recorded on the register at PEO;

2. There shall be publication of a summary of the Decision and Rea-
sons of the Discipline Committee in Gazette, including reference
to names;

3. Meyer shall write and pass the professional practice examination
(PPE) within 12 months of the date of the hearing;

4. Meyer’s licence and the Certificate of Authorization of Quartz
Holdings Limited shall be suspended if he does not write and pass
the PPE within 12 months of the date of the hearing;

5. Meyerss licence and the Certificate of Authorization of Quartz
Holdings Limited shall be revoked if he does not write and pass
the PPE within 24 months of the date of the hearing; and
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6. Meyer shall co-operate with a practice inspection
at his own expense and in accordance with the
terms of reference agreed between the parties.

The panel concluded that the proposed penalty
is reasonable and in the public interest. Meyer and
Quartz have co-operated with the association and,
by agreeing to the facts and a proposed penalty,
accepted responsibility for their actions and avoided
unnecessary expense to the association. The panel
thanked counsel for their work in putting together
the joint submissions.

REPRIMAND

The member and the holder waived their rights to
appeal and the panel administered an oral reprimand
immediately after the hearing.

RECOMMENDATION

The panel recommends that in future cases similar to
this, where the parties have reached a joint agreement,
the matter referred to the Discipline Committee shall
be provided in writing to the discipline panel, together
with written reasons from the parties describing why
the joint agreement serves the public interest.

The written Decision and Reasons were dated
April 25, 2009, and were signed by J.E. (Tim) Ben-
son, PEng., on behalf of the other members of the
discipline panel: Richard Hilton, PEng., Daniela
Iliescu, PEng., Ken Lopez, PEng., and Don Turner,
PEng.
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